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§ 1040.89–12 Alternate funds disbursal 
procedure. 

(a) When DOE withholds funds from a 
recipient under these regulations, the 
Secretary or designee may disburse the 
withheld funds directly to an alternate 
recipient(s), any public or private orga-
nization or agency, or State or polit-
ical subdivision of the State. 

(b) The Secretary or designee will re-
quire any alternate recipient to dem-
onstrate: 

(1) The ability to comply with these 
regulations; and 

(2) The ability to achieve the goals of 
the Federal statute authorizing the 
Federal financial assistance. 

[50 FR 8089, Feb. 27, 1985, as amended at 68 
FR 51348, Aug. 26, 2003] 

§ 1040.89–13 Exhaustion of administra-
tive remedies. 

(a) A complainant may file a civil ac-
tion following the exhaustion of admin-
istrative remedies under the Act. Ad-
ministrative remedies are exhausted if: 

(1) One hundred eighty (180) days 
have elapsed since the complainant 
filed the complaint and DOE has made 
no findings with regard to the com-
plainant; or 

(2) DOE issues any findings in favor 
of the recipient. 

(b) If DOE fails to make a finding 
within 180 days or issues a finding in 
favor of the recipient, the Director, Of-
fice of Civil Rights and Diversity, will: 

(1) Promptly advise the complainant 
of this fact; and 

(2) Advise the complainant of his or 
her right to bring a civil action for in-
junctive relief; and 

(3) Inform the complainant: 
(i) That the complainant may bring a 

civil action only in a United States 
District Court for the district in which 
the recipient is located or transacts 
business; 

(ii) That a complainant prevailing in 
a civil action has the right to be 
awarded the costs of the action, includ-
ing reasonable attorney fees, but that 
the complainant must demand these 
costs in the complaint; 

(iii) That, before commencing the ac-
tion, the complainant shall give 30 
days notice, by registered mail, to the 
Secretary of DOE, the Secretary of the 
Department of Health and Human 
Services, the Attorney General of the 
United States, and the recipient; 

(iv) That the notice must state: the 
alleged violation of the Act and these 
regulations; the relief requested; the 
court in which the complainant is 
bringing the action; and whether or not 
attorney fees are demanded in the 
event the complainant prevails; and 

(v) That the complainant may not 
bring an action if the same alleged vio-
lation of the Act by the same recipient 
is the subject of a pending action in 
any court of the United States. 

[50 FR 8089, Feb. 27, 1985, as amended at 68 
FR 51348, Aug. 26, 2003] 
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Subpart F—Nondiscrimination 
Under Title VIII of the Civil 
Rights Act of 1968, as Amend-
ed [Reserved] 

Subpart G—Program Monitoring 

§ 1040.101 Compliance reviews. 
(a) The Director shall periodically 

conduct compliance reviews of selected 
recipients of DOE Federal financial as-
sistance. 

(b) The Director shall seek to review 
those recipients which have the most 
serious equal opportunity problems 
which cause the greatest disparity in 
delivery of services on a nondiscrim-
inatory basis. Selection for review is to 
be made on the basis of the following 
criteria, among others: 

(1) The relative disparity between the 
percentage of minorities, women, or 
handicapped persons, in the relevant 
labor market, and the percentage of 
minorities, women, or handicapped per-
sons, employed by the recipient if em-
ployment practices are covered by this 
part; 

(2) The percentage of individuals cov-
ered by the Age Discrimination Act of 
1975, minorities, women and handi-
capped persons in the population re-
ceiving program benefits. 

(3) The number and nature of dis-
crimination complaints filed against a 
recipient with DOE or other Federal 
agencies; 

(4) The scope of the problems re-
vealed by an investigation commenced 
on the basis of a complaint filed with 
DOE against a recipient; and 

(5) The amount of assistance provided 
to the recipient. 

(c) After selection of a recipient for 
review, the Director Federally Assisted 
Programs Division or the Director’s 
designee, shall inform the recipient of 
the selection. The notice shall be in 
writing and posted thirty days prior to 
the scheduled review. The letter will 
ordinarily request data pertinent to 
the review and advise the recipient of: 

(1) The practices to be reviewed; 
(2) The programs or activities af-

fected by the review; 
(3) The opportunity to make, at any 

time prior to receipt of DOE’s finding, 
a written submission responding to 

DOE which explains, validates, or oth-
erwise addresses the practices under re-
view; and 

(4) The schedule under which the re-
view will be conducted and a deter-
mination of compliance or noncompli-
ance made. 

(d) Within 90 days of arriving on-site 
to conduct the review, the Director, 
FAPD, shall advise the recipient, in 
writing, of: 

(1) Preliminary findings; 
(2) Where appropriate, recommenda-

tions for achieving voluntary compli-
ance; and 

(3) The opportunity to request DOE 
to engage in voluntary compliance ne-
gotiations prior to the Director’s final 
determination of compliance or non-
compliance. The Director or the Direc-
tor’s designee shall notify the Assist-
ant Attorney General at the same time 
the recipient is notified of any matter 
where recommendations for achieving 
voluntary compliance are made. 

(e) If, within 45 days of the recipi-
ent’s notification under paragraph (d) 
of this section, the Director’s (FAPD) 
recommendations for compliance are 
not met, or voluntary compliance is 
not secured, or the preliminary find-
ings are not shown to be false, the mat-
ter will be forwarded to the Director 
for a determination of compliance or 
noncompliance. The determination is 
to be made no later than 60 days after 
the recipient has been notified of the 
preliminary findings. If the Director 
makes a determination of noncompli-
ance, the Department shall institute 
actions specified in subparts G and H. 

(f) Where the Director makes a for-
mal determination of noncompliance, 
the recipient and the Assistant Attor-
ney General shall be immediately ad-
vised, in writing, of the determination 
and of the fact that the recipient has 
an additional 10 days in which to come 
into voluntary compliance. If vol-
untary compliance has not been 
achieved within the 10 days, the Direc-
tor shall institute proceedings under 
subpart H. 

(g) All agreements to come into vol-
untary compliance shall be in writing 
and signed by the Director and an offi-
cial who has authority to legally bind 
the recipient. 

VerDate Aug<31>2005 04:59 Jan 31, 2006 Jkt 208033 PO 00000 Frm 00895 Fmt 8010 Sfmt 8010 Y:\SGML\208033.XXX 208033


